1. No strict liability of carrier for unseaworthiness of the vessel 6 but must exercise due diligence in providing a seaworthy vessel. 
Pre-Rotterdam Rules Situation regarding Carrier's Liability:
In keeping with the 'bill of lading' model The Hague and Hague -Visby rules specified certain conditions in which the carrier would not be liable for cargo loss or damage. 
Ch4 : Basic obligations:
Declares that carrier must perform its core contractual obligations, 25 prior conventions did not explicitly declare it, 26 and they merely imposed certain obligations about how the carrier should perform its contract and certain legal consequences of failure. 27 This clarification is important for two reasons, firstly it lays a basic framework for the convention i.e. the essential basis of obligations is the contract between the parties which has been voluntary agreed to by the carrier thereby more fully defining the legal relationship among the parties, secondly it removes various doubts which plagued earlier conventions by becoming a part of calibrated structure of the rules such as whether 'misdelivery'(delivery to wrong person) would constitute a breach under the H.V. rules or under contract of carriage governed by otherwise applicable law, 28 under Art 11 of the Rules it is clear as 'delivery of goods to the consignee' is one of the core obligations of the contract and therefore misdelivery will constitute a failure to fulfill core obligations of the contract.
a. General obligations: Art 13 (1) mandates that carrier should perform every aspect of the contract "properly and carefully". The term "properly and carefully" has been used in Hague (Art 3.2) 29 and Hague-Visby rules and therefore there is a rich
jurisprudence to ascertain what the term means. However carrier's obligation will depend on type of good, risks to which they are exposed, reasonable resources and host of other factors which will be ascertained on a case to case basis. Hague and other conventions are based on tackle-to-tackle period i.e. carriers liability begins at loading the goods (literally when the tackle of the ship is attached to the goods for loading) and ends with unloading the goods. However the Rules being a convention regulating multimodal transport foresees door-to-door basis i.e. carrier may receive the good long before loading and deliver the good long after unloading. Hence, two words 'receive' and 'deliver' have been added and 'discharge' has been replaced with 'unload' to reflect the multimodal nature of convention. Art 13.1 limits the liability of a carrier only to the period during which he has the charge of the goods. other parts of the ship in which goods are carried and carrier-supplied containers for the reception, carriage and preservation of the goods. The jurisprudence on each of these terms is well -established as they are included in Hague rules. The significant change in the obligations is that Carrier's liability to ensure that every place is cargoworthy extends not only to the traditional holds but also to the 'containers supplied by the carrier'. Another significant change is that the due diligence requirement has been made an "ongoing obligation" i.e. it extends to 'during' the journey apart from 'before and at the beginning of the journey'. Consequently, the traditional requirement to 'make' the ship seaworthy has been extended to 'make and keep the ship seaworthy'. However, it should be noted that the required due diligence will differ significantly at the beginning and during the journey due to the change in conditions. Carrier is expected to exercise more due diligence when the ship is at port compared to when the ship is in the middle of the ocean facing adverse conditions.
c. Period of Responsibility:
The liability of a carrier is closely tied with the period of responsibility as defined in Art 12. In contrast to tackle-to-tackle period of Hague and
Hague-Visby or port-to-port (i.e. charge of the goods at the ports of loading and unloading) of Hamberg, the period of responsibility in Convention is door-to-door basis. Hence, the carrier's period of responsibility will run from the moment he receives the good (which will be a physical act). Receipt of goods can be in multiple ways which have been discussed comprehensively in UNCITRAL discussions.
Another situation is where the goods are first transferred to a third party 30 such as a custom authority and not an agent of the carrier from whom the carrier collects them the period of responsibility will begin when the carrier receives the goods from the third party. explicitly by making the carrier liable "also for delay" 42 subject to exceptions such as delivery time should be agreed, notice within 60 days of delivery should be served in case of delay and also limiting the liability to the cost of freight.
The Rules:
Firstly, the Rules distinguish between physical damage to goods caused due to delay and delay it self. Damages such as spoilage will be covered by pertinent provisions such as Art 17 and carrier can defend himself by proving that delay which led to the damage was caused due to "excepted perils". Hence, the Rules essentially focus on the economic losses as a consequence of delay such as loss of market.
However, as Hamburg the provision has been qualified 43 by the requirement of initial agreement between the shipper and carrier regarding time of delivery as well as requirements of reasonableness expected from a diligent carrier. 
Limitation of Liability for Delay: Limitation for Liability for Physical Damage due
to delay will be covered by the Art 59.1. Where consequential damages are an issue the carrier's right to limit his liability is governed by Article 60 and delay limit will be based on amount of freight collected instead of quantity or price as provided below. Secondly, the liability for delay can not be greater that liability for total loss of goods under Article 59.1. It has been so provided simply because the carrier can not be put in a worse off position for only delay than in a situation where he fails to deliver the goods altogether. Limitation amount is limited in case of economic loss to two and a half times the freight payable on the goods delayed by Article 60. The limit is similar to the limit under Hamberg rules. 56 The Rules represent an increase of 150 % above the Hamberg rules. 
Exceptions to

Conclusion:
The core of the Convention is the carrier's liability and the essential features of the new structure created in the Rules are firstly basis of liability and secondly allocation of the burden of proof. 58 Comparatively, the Rules have modernized the duties of the Carrier by taking into account the prevalent practice of door-to-door and container transport. On the other hand by retaining the terminology of previous rules the Rules can avail the benefit of the settled jurisprudence on various issues. As one author suggests the maritime industry has to adjust to the new duties of the carrier such as the ongoing duty to provide a seaworthy vessel and other implied duties. 59 As noted by an observer 60 the objective of the Convention is to achieve a balance between tradition and modernity, the interests of vessel and cargo and the common law and continental systems. Provisions relating to
Carrier's liability reflect this need for balance and when the Rules come into effect will further the said objective. The provisions which limit the Carrier's liability can come under criticism from shipper interests. However, such criticism will be unwarranted as it has a logical and reasonable basis. If the Carrier is not allowed to limit the liability he may instead raise freight or take higher insurance which will again adversely affect shipping interests. Second ground of criticism is a slightly complicated system allocation of burden of proof provided in Article 17. However, the aim of the Rules as is to balance cargo and shipper interests and therefore some complication is unavoidable. Hopefully, with time these complications will be sorted out. A document properly issued in accordance with the provisions of the rules will be prima facie evidence in favor of shipper or in the event of third party transfer.
 Electronic T.D:
The object of including electronic transport document is obvious.
Technological changes are increasingly making paper obsolete even in India and therefore the Rules incorporate a modern and efficient way of doing business. Though in essential aspects both paper and electronic formats are same, commentators suggest that few things have to be kept in mind while dealing with the latter and particularly in its negotiable form. Firstly, since as noted above the procedure of transferring the document has been left to the parties, 'the exclusive control' of a negotiable electronic transport document is not limited to mere movement of document but will depend on certain systems which have been identified as feasible for this purpose.
One such system is token system which as its name suggests creates an electronic equivalent of a token of entitlement. A similar system is registry system where the documents are kept in an e-vault for the registered holder. Secondly, the role of third parties such as trade facilitators and certification authorities in this regard is crucial as the reliability of a negotiable document will depend on the credibility of the party providing it, who may be agents or representatives of the parties. 61 As Alba notes 62 the notion of control in electronic records is similar to what possession is for paper ones and therefore will determine the extent i.e. unencumbered or restricted, to which the holder of the document acquires the associated rights.
 Jurisdiction and Arbitration: Chapter 14 and 15 of the Rules address the crucial procedural issues of choice of court in litigation and place of arbitration respectively.
The choice of forum may in some cases affect the very result of a dispute due to operation of conflict of laws rules applicable in particular country and therefore this aspect of the Convention requires minute examination. While generally dispute should be avoided if possible, if a dispute nevertheless arises a sympathetic and convenient forum will be the natural choice of each party. The chapters are so vital that even after vigorous negotiations a complete compromise could not be reached and therefore they were made 'opt in' chapters and countries are free to ratify the Convention without them 63 . The primary reason for the divergence of opinion can be traced to the conflict that results when a good is found to be damaged which is usually at the port of discharge or place of destination. In such a scenario cargo interests will be in a favorable position to commence suit at their home ground while carrier interests will want to avoid it. 64 Hence, the necessity to provide a way out.
Nations who choose to ratify the chapters even at a later date are required to make a declaration giving effect to such ratification. Thirdly, the consent to any derogation must be specific by identifying it and a signature on transport document listing the derogations by the shipper will not suffice. Finally, freedom of contract in circumstances which justify special treatment such as carriage of whole set of machinery and other equipment required for construction of a steel factory is permitted. years the statute, some think, has outlived its crucial role and fails to address the changes brought about by containerization, multimodal transport and e-commerce.
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Therefore, not surprisingly US delegation played a proactive role in negotiation and drafting stages of the Convention. It represented the concerns of industry by vigorously negotiating and taking a strong position on issues such as freedom of contract, jurisdiction and arbitration. Hence, observers note that the Rules will find a broad based support in the U.S industry groups, promote certainty, predictability and uniformity and will modernize the existing statute. 83 It is likely that the broad consensus arrived during the Convention will translate into a speedy ratification.
 China: China played a proactive role during the negotiations and agrees generally with the purpose and framework of the convention. However, two specific issues concern. Firstly, it is not satisfied with the limitation which it thinks is much more that what is commercially needed. To clarify, it means that it wants a lower threshold which will result in carriers being liable for less in case of loss, damage or delay.
Secondly, it is concerned that according to the rules a FOB seller will require shipper's consent to be a 'documentary shipper' under the Rules which will end up having an adverse effect on small and medium sized FOB sellers of China's growing export trade. Thirdly, it has expressed concerns about volume contracts arguing that the freedom of bargaining therein will adversely affect small and medium sized shippers as well as shipping companies. Fourthly, it has concerns about the jurisdiction and arbitration provisions and it is likely that China will choose not to opt-in if and when it signs and ratifies the Convention. 84 Finally, China has gradually developed a sophisticated system of electronic commerce, a cornerstone of which is the 'PRC electronic signature law' under which various requirements have to be fulfilled in order for an electronic signature to be valid. As the Rules do not provide any definition of "electronic signature' it is quite possible that Chinese courts will apply the domestic law. However, the complication such litigation can create for the concerned parties in a country infamous for its judiciary is anybody's guess.
Moreover, to make matter more complex it appears that China's Maritime Code does not explain explicitly if an electronic signature will be a "signature' as required by it to constitute a valid bill of lading. 85 Therefore, even if the Rules are ratified at some point, the implementation may prove chaotic. On the other hand provisions such as electronic transport documents and shipper's liability have been praised as a positive step. 86 In such a situation it is arguable if Argentina will choose to ratify the Convention.
 Australia: It has been noted that if Australia becomes a party to the Convention, it would necessitate a move from a mandatory and well-understood regime to a scheme that includes broad freedoms to contract out of previously mandatory provisions due to the freedom of contract provisions in the Rules. 87 On the other hand due to the containerization of trade in Australia it is in a position to take benefit of the Volume Contract provisions which allow parties to contract out mandatory liability. It is also anticipated that many countries will not 'opt-in' the jurisdiction and arbitration chapters. Overall, Australia may adopt a wait and see approach while commencing consultations with stakeholders on the desirability of signing and ratifying the Convention.
 Uruguay: Uruguay and other countries in Latin America lack merchant fleets and are a net consumer of chartering services. This crucial fact had led some to argue that it would be impractical to move out of the existing system under which the carrier is liable for the whole amount of damage and into a system which limits the amount of carrier liability. It is argued that the Rules violate the constitutional principle of right to "integrity of patrimony" which requires that party that causes damage must repair it. Secondly, the Convention has been accused of being clearly protectionist in favor of carriers and ship owners. Furthermore, proper implementation of the Convention is though doubtful due to its complex nature. On these grounds, observers argue 88 that it would be politically and economically inexpedient for Uruguay and other South American countries to adopt the Convention.
Conclusion:
The concerns of China and Argentina mirror those of India which have been discussed more comprehensively in the next chapter. Particularly, China's concern about small shippers as well as carriers reflects the concern Indian industry has expressed. 
Concerns of Indian Stakeholders
India did not play any notable role in the negotiation process at the Convention. As a result the industry has been caught off guard now that the very real possibility of the Rules coming into force seems imminent. The reaction of the industry especially shipper interests are typical of such a situation i.e. protective of status quo and fearful of change.
That is not to say they do not have valid concerns. Firstly, industry sources maintain that the rules will not have much impact in India if banks continue to insist on Shipped-onBoard bill of lading. Shipping companies argue that the harmonization potential of the rules can be shared by both shippers and carriers. 89 The crucial problem is, say industry sources, the pitiable state of infrastructure in India which will not be able to ensure that there are no delays and subsequent losses. 90 Another concern highlighted in a seminar organized on the topic at St. Xavier's Institute of Management, Mumbai was related to India's unorganized international trade comprising of very small enterprises which do not have the expertise to function in the regime created by the Rules. 91 Another set of concerns relates to the Rules themselves 92 , for instance it has been argued that the ongoing duty of the Carrier to maintain seaworthiness is based on the premise that that there will be a series of servicing facilities across the oceans. However, this argument holds no water as any concept of due diligence is based on reasonableness as we have observed while discussing Carrier's liability. Another objection based on the multi-modal nature of transport is that it will not be possible for the Carrier to guarantee speedy delivery on other legs of the journey by modes such as railways. This objection overlooks the fact that any such liability will arise out of contractual obligations only which are stipulated in the Contract of Carriage and therefore can be "contracted out" by express declaration. Though serious consideration of the effects of the Rules on Indian industry is required, such consideration must distinguish between real and imagined threats. The instant clamor needs to be carefully sifted in order to arrive at genuine concerns which can only be achieved by commencing a serious dialogue on the issue. expanding their horizons and should not limit themselves excessively because of parochial interests. It is arguable that adoption may result in some complications and a period of adjustment which may find some stakeholders in a weaker position than before at least in the short term. However, policy decisions can not be guided by short term interest and must take a long term view.
Let us review the essential changes incorporated in the Rules. Firstly, they make contract of carriage the basis of rights and obligations of parties and by incorporating volume contracts provide flexibility and scope for efficiency. If India really wants to emerge as a formidable maritime nation it must prepare itself to compete at a global level. True, it can not do so overnight, however we must recognize the fact that the only way to achieve this aim is to incorporate international standards, albeit gradually and expeditiously. The long term goal must guide our decisions. Therefore, concerns of shippers while valid for the short term are not necessarily something which should guide our long term planning.
Similar concerns were raised at the time of liberalization and computerization regarding the fate of domestic industry and employees respectively which proved to be hyperbole.
Therefore, while we should retain the structural flexibility to negotiate the change, the change itself should not be forsaken for such interests. Secondly, the inclusion of provisions relating to electronic transport document presages the way international trade is going to take and we must make ourselves technologically ready to adjust with the change. With the kind of software capabilities we possess it should not be very difficult.
Thirdly, the multimodal nature of Convention should not keep us from ratifying the Convention. It is true that the state of infrastructure in India, particularly in the interiors does not give one hope of making a timely delivery; however the Rules are flexible enough to navigate these difficulties by careful drafting of contracts.
At the same time we must learn from the concerns of other countries who have not signed the Rules regarding the effect it will have on both small and medium sized shippers and carriers, a concern India can identify with. In order to develop a proper understanding of the issue we should carry out an impact assessment by commencing dialogue and initiating programs to familiarize the industry with the implications of the Rules. The concerns raised by China regarding electronic transport documents again has resonance in India as we have our own rules and regulations regarding digital or electronic signature contained in and derived from Section 3 of The Information Technology Act, 2000. The
Controller of Certifying Authorities licenses and regulates these agencies under the Act.
Hence, a careful analysis of the working of electronic transport document under the Indian system is warranted.
However, though these details are important we must not loose sight of the bigger picture. It is not my case that we should immediately ratify the Rules, there is no sense of urgency. However, we should direct our efforts to ensure that we are in position to ratify them if necessary, by developing our infrastructure and creating awareness about global practices of maritime trade in India If we eventually choose not to, it should not be because we were not ready to face the competition or meet the standards but because we had a better standard to offer.
